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JUDGMENT. 

ABDUL NAHBED SIDDIQUI,J:- Appellants have ,assailed 

a judgment delivered 
tbo 

by court of Additional Sessions Judge, 

been 
Gujar Khan on 17-2- 1999 where by they have /convicted under 

article 10(2) of the Offence of Ziha(Enforcement of Hudood) 

Ordinance,1979 here after referred to as the said ordinance, 

and sentenced to R.I for 10 years eac h and whipping numbering 

10 stripes each. They are also IDdde liable to pay Rs.IO,OOO / -

each as fine and in case of default the defaulter shall suffe r 

5.1 for six months. Benefit of section 382-B Cr.P.C has also 

been extended to them. 

2. Story of the the prosecution in brief is that Muhammad 

Khan(P W-.l) submitted a written complaint (Ex .PA) on 2-7-1991 

at P. S Jatli alleging therein that he is 'resident of Deh 

Phambal Miana~nps a village teacher. His close relative 

Muhammaa Mali k alongwith his wife Mst. Afsar Jan have been 

asking for marriage of his daughter Mst. Nasreen Akhtar aged 

131::i years for ~_r __ son Tariq Mahmood who is an emp loyee in 

-army. He refused about such marriage but due to clos'e relationship 

these people used to come to his house. On 25-6-1991 at about 

8.30 P.M Mst. Afsar Jan came to theiX-house and tQott- his d a ughter 

Mst.Nasreen Akhtar to her house and such permiss ... on was g r anted 
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, due to relation-- s hip. Later on Mst Nasreen Akhtar was enticed 

away b~ Muhammad Mali k , Mst.A£sar Jan, Muhammad Bashir and 

Muhammad Nazeer with .il motive to force her for marriage with 

appellant Tariq Mehmood. Since t he daughte r o f the compla i nant 

did not return, he started searching her. On 26-6-1991 he came 

across Allah Ditt.a (PW-2) aud Muhammad Latif(PW-3) who in fo rmed 

him that al l the above-named persons were seen by them accompained 

by his d~ughter at Adda Dolta!a on the previous night who had 

enticed away his daughter for marri a g e as mentioned. above. The 

.complainant has been requesti.ng Muhammad Ma lik etc . for r eturn 

of his daughter, but th~y are keeping him on fal s e p r omise s . On t he 

date of report they refused finally to return his daughter. Hence 

the .complaint. 

Orig~nally six persons including the appellant9 were 

challaned and charged. MUhammad Malik,Muhammad Bas hir,Muhammao 

Hazir and Mst. Afsar Jan were charged under article 11 of the 

.--/ 
'-~-Baid ord1nance to which they did not plead guilty. Appel lants 

were charged under article 10(2) of the said ordinance to 

which they also did not plead guilty. 

3. To prove its case, prosecution examined 11 witnesses. 

Appellants and 4 acquitted accused examined 4 witnesses in 

to avoid unnecessary discussion 
their defence. Without summrari;si~g the entire evidence,1 the 

fo r as 
crucial point in the present case s·o t a just decisi on 5. s conc erned 
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is thedetermination of age of appellant Mst.Nasreen Akhtar on the 

date of marriage without the permission of Wali which 

tolaw by 
marriage is admitted to have taken place according/Doth- th8 sides. 

To question No.2 in her statement u/s 342 Cr.P.C, appellant 

Mst.Nsreen Akhtar has replied: 

"It is incorrect. I was major and sui juris at the 

time of occurrence and the document Ex.PH is a forged 

and fabricated having no connnection with me which has 

been managed by the complainant in connivance with the 

Secretary Union Council and the police." 

This E!K. PH is a copy o,f the register of Birth of union 

Council Raman Tehsil Gujar Khan in which Date'of Birth10f 

this appellanii __ is shown as 5-1-1978. This document:: has 

been proved and exhibited by Safdar Hussain (PW-11), Secretary 

Union Council in the following words; 

~On 26.6.1991,1 was posted as ~ecretary in Union Council 

Rama , Gujar Khan. On the same day on the request of 

Muhanunad Khan fat:ler of Mst Nasreen Akhtar, I issued the 

-~---- attested copy of bir.th certficate of Mst .Nasreen Akhtar, 

Ex.PH which is in my hand and bears my signatures. It 

is true copy of the birth entry NO.D3 dated 10.1.1978. 

·It has been compared with the original register also." 

Inspite of a lengthy cross upon him, and even the multi-pronged 

court questions, the defence has failed to dislodge him. 

4. About age of appellant Nasreen Akhtar, there is a 

part of medical evidence which is, at the first sight, in 

conflict with the above-mentioned Ex.P.H. (Certificate of 

the Union Council). Another part of the said evidence 
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corroborates Birth cirtificate Ex.PH. Lady Dr.Rukhsana (PW-IO) 

who examined appellant Hst. Nasreen Akhtar on 9.12~1992 

had found her to be 14.15 years of age at that time.During 

cross she has admitted that she had not advised for determination 

of the ~xaminees clinical age. Volunteered that she was not 

requested for such. This witn8sS has further admitted that at 

the time of examination, the exam:1:nee was apparently a mature 

and major girl. This part of the medical evidence corroborates 

the prosecution and Ex.P.H. The evidence of Dr.Muhammad Aslam 

OW-2 is however on different footings. He is deposing: 

·On 3.12.92 I was working as Medical Superintendent in 

D.R.Q Rawalpindi, on that day Mst.Nasreen Akhter d/o 

Mumammad khan was brought before me for assessment of 

age. I referred Mst. Nasreen Akhter to Rediologjst 

04H.Q,Rawalpindi for assessment of age. According t6 :h i s 

report No.470 dated 3-12-'92 the age of Nasreen Akhter 

is about 18 to 20 years. Certificate Ex. OW-1/A is my 

original certificate and carbon copies with the record." 

. 
During Cross he has admitted as under: 

It is correct that on the application of Nasreen Akhtar 

d/o Muhammad Khan, there is no identity on the appllcatio -

and the thumb impres s ion is not attested by me whether 

it belongs to Nasreen Akhter. It is correct that the 

report No.490 dated 3.12.92 is not written by me and 

signed by me. It is corte'ct that the radiologist who 

has written report No.470 is alive and is ih .service. It 

is correct the Radio Grapher took X-ray were not taken 

in my presence.It is correct that certificate Ex.DW/A 

·1, I ·· · 'II 
is based on the report of the rad~olog~st NO.47U. 
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In view of this posision, it was incumbent for the 

trial court to summon the Radiologist as a court witness 

but it w ... s not done. Another piece of medical evidence which 

is in conflict with Birth Certificate Ex.PH is the deposition 

of Dr. Robina Awan OW-4 . She has stated as under; 

• I was posted as W.M.O. a~ the Office of Surgeon 

Medico Legal Punjab,Lahore,on 3.8.1991. On the same 

date, I medically examined Mst.Nasreen Bibi daughter 

of Muhammad Khan, resident of C.M.A. Quarter No.2, 

Lahore cantt: for the purposes of age assessments 

It was done by me by the orders of Court of Illaqa 

Magistrate Lahore, dated 3.8.1991. My findings were 

following;-

Her hight was five feet two inches, weight was 56 

kilograms, dental data was 7x7/7x7. Her secondary 

sexual character was well developed. She was advised 

x-rays for age purposes. 

Vide X-ray report No.869-A to 874-A dated 

5.8.1991 the approximate estimated age was seventeen 

years. 

It is correct that order on the applic at i on of 

Mst. Nasreen which was moved through her counsel was 

-Allowed per rules R It is correct that it was not marked 

to me. Volunteered that it was marked to Office 

of Medico Le9al Surgeon, Lahore.It is correct that 

there is no order of the Magistrate specifcally 

marking the application to the office of Surgeon 

Medico Legal Lahore. Volunteered Police Dispens ary, 

Neela Goband has been mentioned in the application 

and not in the orders, which is also called Office 

of Surgeon of Medico Legal, Lahore. Surgeon Medico Legal 

W'aJ:l i:h .. Tn""hnri~ o f OFF; c eo o £ S\lr'j09~' H9i~v«J ",'!Ul,uahDfC 
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while I was working as W.M.O. It is correct that 

there is no order by the Incharge in my name to 

examine the examinee . I do not remelnber who had 

brought Mst. Nasreen to the Dispensary for examination. 

28 teeth are almost completed at the age of puberty. 

It is correct that I have not mentioned essential 

characteristics about puberty. The x -rays were got 

done for unions of bones. Those x -rays r eports are 

not before me. It is correct that I am not the 

Radiologist. It is correct that the result of the 

x-rays or the opinion on the x-rays were given by 

the Radiologist. It is correct that the opinion about 

age is not that of my own." 

Thi s depositio~ in itself speaks a lot about the way 

this matter was dealt with. In the absence of orders from th~ 

conpetent. authorities as admitted by this witness, it cannot 

be ruled out that somewhere the factor of connivance with 

these DWs on the part of appellants has taken place. 

5. Now comes the turn of dealing with the X-Rays and the reports 

thereof specially about the union of bones to which a referenc e 

has beeh made by DW-4 as mentioned above. In t his context I 

find that Gulraiz Akhtar (DW-I), Dispenser/Record Keeper District 

Head Quart~rs, Rawalpindi has proved record of the report 

No.470 dated )-12-1992 of Radiologist D.H.Q Rawalpindi 

bearing No.14707 dated 3.12.1992. 

He has also proved application of appellant Mst.Nasreen 

Akhtar for examination and report. 
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Since it was essential, under the above-mentioned 

circumstances, to summon Radiologist,DW-l and DW-2 under 

the provision of section 540 Cr.p.c, I made the following 

orders Vide Order Sheet entry dated 10.6.1999 

" Heard the learned counsel for appellants,complainant 

and State. Miss Rukhsana Malik, A.A.G.,has been appointed 

as amicus curie in this case as there are certain ~rtant_ 

and crucial legal points about attainment of the status 

of sui juris of females in the present case. While the 

counsel as well as amicus curie were on their heals, it 

appeared essential to summon the Radiologist D.R.O 

Rawalpindi who had reported about the age of appellant 

Mst.Nasreen Akhtar as well as to summon Dr.Muhammad 

Aslam (DW-2) and Gulraiz Akhtar(Dw-l) under the 

provisions of section 540 Cr.P.C to attend this court 

alongwith the X-Rays taken and ossification notes 

prepared by them plus the magnitude of the ,Rhoengen 

unit applied for taking the x-ray and the specifications 

thereof. Adjourned. 

In the meanwhile, a new point of law arose during 

argumentg on 28.6.1999 which point was disposed o f f through the 

following obiter dictum in the 'interest of justice vide Oder 

Sheet entry dated 28.6.1999: 

-- ---

-According to all the counsel present as we11 as 

amicus curie, the presence of Dr.Muhammad Aslam 

DW-2, and his additiona1 evidence shal l not be 

essential in the circumstances of the present case; 

Consequently, it shall be in the interest of justice 

to dispence with his pre sence in the Court. 
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Consequently, thi s wi tness and h is pre s ence 

i s dispenced wi~.h he r eby . On the corning dates 

his presence s h a l l not be ne c e ssary. 

So fa r as the pr e s e nce o f Dr . Tahir Aziz, 

Radiologist DHQ , Rawalpindi is concerned he 

has presented the o riginal record of X-Rays 

and other documents for which nece ssary 

r e c e ipt is give n by the reader of this cour t . 

The learned coun s el for comp la inant has ma de 

a r e f erence t o s ec tion 353 Cr .P.C r / w s e ct ion 

540-A Cr.P.C and has ob jected tha t the 

witness can not be ca lled into the witness 

box b e cause of the absenc e o f ac cused appellan t s 

who are in c us tody. 

The l e arned cou nsel fo r appel l ant has contende d 

that the absence of the accu s e d/a ppe llant s 

has not perjudic e d their interest as their 

pl e ader is pre s en t in the court, and a l so 

that proceed ings in thi s court are runni ng 

unde r cha pter XLI of Cr .P. C wh i ch cha p t er 

has not been me ntione d in section 35 3 Cr.P.C 

and t herefore, the Radiologist must b e called 

into the witness box and his d e posi t ion may 

be r e corde d. 

The l earned coun s e l for State as well as the 

learned counse l for appellants and ami cu s 

curi e are of t he opinion that a plain reading 

o f these sect ions n ee ds a thorough goi ng 

in t e rpretation in t h e l ight of r u les of 

inte rpre t at i on as p rov ided in Ge ne ral Cl auses 

Act 1896 and t his ~ s no t a stage where said 

i nterpretatio n sha ll serve the purpose of 

the justice as t his matter might take a further 
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time and delay the disposal of the appeal 

whereas the maxim delay in just ice is 

denying the j ustice must be ke pt in mind. 

At thi s stage the learned counsel for 

appellant a lso give s his consent that without 

going into the interpretation of section 

353 Cr.P.C r/w section 540-A Cr .F.C and 

540 Cr .P .C, it shall be in the interest of 

justice to summon the accused/appellants 

f rom the custody as soon as possible. The 

learned counsel for appellant has sta t ed at 

Bar that accused /appellant Mst.Nasreen Akhtar 

is in custody at Central Jail, Multan. 

In view of this position the office is 

direc ted to arrange the presence of bot h 

the appe l l ants/accused in this court on 

30 - 6-19 99 on which day the witness Radiologi st 

is also ,directed to b e present at 9-00 A,M 

for the evidence as required by law. 

ConseqUently, the Radiologist gave his evidence and was cro sse d 

at length by the respective counsils. 

6. Dr.Tahir A~iz, Radio logist, OHQ Hospita l 

Rawalpindi was examined as CW-l by this court o n 2-7-1 999. 

He has deposed that on 3-12 - 1992 he examined X- Ray of 

(appellant) Mst.Nasreen Akhta r . According to X- Ray report 

No.470 dated 3- 12 - 1992 epiphysis around elbow wrist and 

shoulder wrist were fused, the bony age was about 18 to 20 

years. He has exhibi ted his orig ina l repor t as Ex .CW-l /l. 

He has also exhibited X-Rays of fused e piphysis in orig i nal 
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on the basis of which thi s repor t was prepare d and these 

are exhibited a s CW- 3 and 4. On court questions he hco.5 

replied: 

"If e pihysis around iliac is completely 

fu s ed then she s ho uld be about 20 but 

since e pihysis is not completely f use d 

t h ere fore, on the ·said da te of X- Rays , 

the female X-Raye d was less then 20 years 

of age. As ep ihys is o f the e lbow wrist 

and shoulder were fus ed she was not le ss 

t h an 16 year s o f age. I a m deposing with 

a ll suerty that radiologically she was 

in way not less tha n 16 years of age 

on t he date of X- Rays. 

During cr03S by the learned caunsel for comp l ainant , he 

has admitte d: 

"It is correct that the r e is variat ion i n 

the epiphysis of fusing of bone s due to 

climate, diet and genet ic variati ons. 

I t is correct that e pihysis fusio n of 

bones comes e arlier in tropical countries 

as compa red to non-tropical countries . It 

is correct that I did not make any enqui r y 

r e garding the place o f birth, t he place of 

bringing up and the place of re ~idence a t 

the time of examination of the examinee. 

It is correct that the age of e xami nee is 

no t c e nt pe rc e n t correct and that is the 

re ason that while assigning the age of 

examinee it is always wr itten as an approximate 

age . I cannot be s ure as to whether the 

birth c er t i f i ca te issued by the competent 

author ity i s more authentic about the exact 

birth date. It is correct that othe r fac t ors 

i nclude deve lopment of s exual charac~e r I the 

de ntal age and the ge ne ral appe aranc e be for e 

re achi ng the final conclusion regarding 
the de termi nat ion o f ag e. 
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During cross to the le a r n ed counsel for State, he has 

admitted as under:-

"It is correct that the e xamina tion of bone 

when i t i s cross-sec t ione d give s be t ter 

result s . It is cor re c t t hat the e v en three 

dimensions X- Ray of the bone is not 100 

percent correct ." 

These admiss i o ns are co herent with the opinion of · the 

leading e xpert s on Forensic Science. Modi in his classic on 

"Medical Jurisprudence and Toxicology" is writting on chapte r 

on Age as under : -

"Ossificatio n of Bones:- This sign is 

he lpfu l for de t ermi ning age until oss if i cation 

is completed, for skiagraphy ha s now made 

it poss i ble to determi ne e v en in liv i ng perso n s 

the e x tent of ossi fication, and the uni o n 

of epiphyses in bones. Ow i ng to the va r iations 

in climatic, di e 'te 't i c, he r editary and o ther 

factors a ff e cting t he pe ople of the different 

states of Indi a it c an not be r e asonably 

e xpe cte d to fo rmula t e a uniform standa rd for 

the determinat ion of the age o f the uni o n 

of epiphysis for the whole o f I ndia. However , 

from inve st i ga tions carried out in cer tain 

provinces i t has bee n conc l u ded t ha t the a g e 

a t which the uni on o f e piphysi s take s place 

i n Indian s part i cularly of Benga l Pun jab and 

South India is about 2 to 3 yea rs in advance 

of the age inc i d e nce i n Europe ans and that 

the epiphy s e al unio n oc c urs" in f emale s 

somewhat earlier than in ma les also 
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reported that t he fusion in uttar Prade s h 

occurs s ome what e arlier i n g ir l s t han i n 

boys, usually by 1 to 2 years - Jr . lnd.Med . Ass. 

Jan. 1, 1974, 10-12 . S .D Loomba has shown 

tha t in the peopl e o f Utta r Pr a d esh epiphyse al 

union OCGurs at a slightly la ter pe riod t han 

in other state s of Ind ia, howe ver, it is 

earlier than in Eng lish subjects but s l ightly 

l ater than that o ccurring in Amer ica , 

Aus t ra lia, Egypt and Bur.ma . D. R. Kothar i 

wo r k ing in Marwar r eg ion of Ra j asthan als o 

re ported tha t the fusio n occur s ear l ie r in 

girls t han i n boys , his actual figu r e s vary 

a litt le from othe r state s-J r Ind. Me d . As s, 

Oct.16 , 1974 , 252-25 6 . 

In asce rtaining t he age of young pe rsons 

r adiograms of any of the main j oint s o f the 

uppe r or t he lower e xtremity of both sides 

of the body shou ld be t aken, and an opin ion 

should be given according to the foll owi ng 

tab le, I but it must b e remembere d that too 

much reli ance shou ld not be placed on this 

table as i t mer e ly indicates an ave rage and 

i s li ke ly to vary in individua l ca s e s e v e n 

of the same provinc e owi ng t o the e ccentricities 

of de ve lopment, (For Ta bl e s ee pp .3 3 to 36) . 

Recent work ha s shown tha t the range of error 

may be upto ± 3 y e ar. 22a 

J. S . Sake s e na and S . K .. vya s 22b X- raye d 50 boys 

and 2 5 gi rls of Rewa medi ca l collage from 

Madhya Prade sh i n the age group of 16- 21 

years and f ound epiphysea l union at the wr ist 

i n f e ma l e s at t he age of 17 - 18 and in mal e s 

19 - 20 y e ars , a t the knee in f e ma l e s 16 - 17 and 
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in mal~s 1 8-19 years and at the iliac 

crest in females 18-19 and in ma les 

20-21 years. 

Dr.S.Siddiq Husain has written in his Text Book of Forensic 

Medicine and Toxicology as under:-

"For ascertaining age, skiagrants are take n 

of main joints of both sides usually e lbow 

and wrist, etc. If all epiphyse s have fused, 

then age may be taken to be above 25 years. 

Too much reliance cannot be p laced on th is 

sign alone as it has to be taken in conjunc tio n 

with other signs." 

In view of the admiss i ons of Dr.Tahir Azi z 

(CW-l), the Radiologist, as quoted verbatim above, and the 

opinions of experts of Medical Jurisprudence, I have come 

to the conc l usion that the Radio logist CW-l has re l ied only 

on the factor of epiphyses and fusions of elbow wrist, . 

shoulders and iliac crest and has not made e ffor ts to r e fer 

to the Radiology of sternum, Xiphisternum, sutures of skull, 

mandible s . vertebrate o f t he de cu rm region, segerae nts of 

coccyx I teeth. hight I weight and climatic I dietet·ic, he redi tary 

and other fac tors. The witness has himself admitted. that the 

age of the examinee as mentioned by him is not cent percent 

correct. He has al so admitted that the epi physes of fusion 

of bons comes earlier in tropical countries and still 

earlie r in the case of females. He has al so admitted that 
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the determination of age depends on other factors as well 

like development of sexual charac ter , dental age and the 

general appearance which had not been referre d to by him. 

He has also admitted that at the time of examination the 
I 

examinee did not produce her identity card. He has also 

admitted that he cannot be sure as to whether the birth 

certificate issue~ by competent authority is more 

authentic about the exact date of birth. 

7 • In v iew of t he above made discussion I have come 

to the conclus ion that in the presence of proved cert ificate 

of birth Ex.PH, it shall nat be safe to rely upon the report 

o f the rad iologist which report in it s e lf suffers fr om 

infirmities and has been obtained in obscure circumstance s . 

Consequently, the only document which remains in the field 

is a copy of the registration of birth of union Council 

Raman ~ehs il Gujar Khan which is EX.PH and accord ing t o 

which the date of birth of the appellant Mst.Nasreen Akhta~ 

is 5-1-1978. Once established so, then on the date of the 

Nikah wh ich is 28-7 -19 91 appel lant Mst.Nasreen Akhtar was 

of t he ag e of around 13;-years. Since she had not yet 

attained the age of 16 ye ars on the date of 
~..,..... ~/~ 

Nikah attain"-
~ 

puberty is not prove d fr om the recorJ , I have come to the 
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conclusion that she had not yet attained the status of 

sui-juris. According to the exist�ing law of the country, 

appellant Mst.Nasreen Akhtar could not enter into the 

Nikah with another appellant Tariq Mehmood without the 

consent of her Wali. It stands proved that such a consent 

does not exist and on the contrary he(own father, being

her Wali, is the complainant in the present case. 

8. In view of the above discussion, I hold that no

valid nikah existed between the two appellants and they 

have been induldging into zina-bil-Raza without any force 

or coercion. Consequently, the impugned judgment is upheld 

with a modification of suspension of whipping which is no 

more required b law. Appeal., ti !refore, is dismissed. 

( A�dul Waheed Siddiqui 
Judge 

Islamabad, the 
11th October, 1999. 
Zain/* 

Announced in the open court

Approved for reporting


